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Abstract: This study aims to analyze parental criminal liability for child marriage under Article 10 of Law Number 12
of 2022 on the Crime of Sexual Violence and examine its legitimacy from the perspective of Figh Jinayah (Islamic
criminal jurisprudence) in relation to the principle of geen straf zonder schuld (no punishment without culpability). The
study employs normative legal research using statutory and conceptual approaches, with legal materials analyzed
qualitatively through grammatical, systematic, and teleological interpretation. The findings indicate that parental
criminal liability should not arise solely because parents facilitate or consent to child marriage but must be supported
by proof of coercion, abuse of authority, and criminal culpability. Accordingly, Article 10 should be applied on a case-
by-case basis to distinguish coercive conduct from parental involvement influenced by social, economic, cultural, or
pregnancy-related circumstances, thereby preventing overcriminalization while ensuring effective child protection.
From the perspective of Figh Jinayah, forced child marriage constitutes ta'addr (unlawful transgression) that may
justify ta'zir (discretionary criminal sanctions), whereas wildayah al-jjbar (guardianship with compulsory authority)
requires contextual interpretation based on maqgasid al-shariah (objectives of Islamic law). The study concludes that
criminal sanctions achieve substantive justice only when applied proportionally by considering culpability and the
surrounding social context. This study contributes to criminal law and Islamic legal scholarship by proposing an
integrated normative framework that reconciles the principle of culpability with Figh Jinayah, providing doctrinal
guidance for interpreting parental criminal liability while contributing to the global discourse on balancing child
protection, proportional criminal liability, and legal pluralism.
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1. Introduction

Child marriage remains a persistent global challenge despite sustained international efforts to eliminate
the practice through the Sustainable Development Goals (SDGs)," particularly Target 5.3, which calls for
the eradication of child,? early, and forced marriage. Millions of children, especially girls, continue to enter
marriage before reaching adulthood, exposing them to heightened risks of educational discontinuation,
domestic violence, reproductive health complications, economic dependency, and intergenerational
poverty. Indonesia continues to face similar challenges, where child marriage is influenced by intertwined
economic, cultural, religious, and social factors, including poverty, limited educational opportunities,
customary practices, and pregnancy outside marriage. In response to these concerns, the Indonesian
government enacted Law Number 12 of 2022 on the Crime of Sexual Violence, introducing Article 10,
which classifies child marriage as a form of forced marriage that may attract criminal sanctions. This
legislative reform reflects a significant shift from viewing child marriage solely as a family or private
matter toward recognizing it as a public concern requiring state intervention to safeguard children's

1 Felix M Muchomba, “Parents’ Assets and Child Marriage: Are Mother’s Assets More Protective Than Father’s Assets?,” World
Development 138 (2021), https://doi.org/10.1016/j.worlddev.2020.105226.

2 Songll Duran and Selma Tepehan Eraslan, “Socio-Demographic Correlates of Child Marriages: A Study from Turkey,”
Community Mental Health Journal 55, no. 7 (2019): 1202-9, https://doi.org/10.1007/s10597-019-00433-5.
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fundamental rights.® Nevertheless, the criminalization of parents who facilitate or permit child marriage
has generated considerable legal debate because parental involvement often arises within broader
structural constraints rather than deliberate exploitation.* Consequently, the implementation of Article 10
raises important questions regarding the appropriate limits of criminal liability, proportionality in
punishment, and the balance between protecting children and avoiding excessive criminalization of
parents whose decisions are influenced by complex socioeconomic realities.

Previous research on child marriage has predominantly examined the issue from the perspectives of
human rights, gender equality, child protection, public health, sociology, and Islamic family law. These
studies consistently demonstrate that child marriage undermines children's physical, psychological,
educational, reproductive, and socioeconomic well-being while reinforcing cycles of poverty and gender
inequality.> Consequently, many scholars advocate stronger legal protection, preventive policies, and
institutional interventions to eliminate child marriage.® Other studies have evaluated the effectiveness of
increasing the minimum legal age for marriage,” judicial discretion in granting marriage dispensations,
and the influence of customary, religious,® and community institutions in either perpetuating or preventing
child marriage. Although these studies provide valuable insights into the causes and consequences of
child marriage, they remain fragmented in explaining the legal boundaries of parental criminal liability
when parents facilitate or permit child marriage under complex social circumstances.® Existing
scholarship largely emphasizes the protective function of criminal law but pays limited attention to
distinguishing coercive conduct from parental involvement arising from poverty, cultural expectations,
social pressure,’® or pregnancy outside marriage.’’ Likewise, only a small number of studies assess
parental criminal liability through the principle of geen straf zonder schuld (no punishment without
culpability), despite its fundamental importance in determining criminal responsibility.’ The contribution
of Figh Jinayah (Islamic criminal jurisprudence) to developing a balanced normative framework that
reconciles child protection with proportional criminal liability has also received insufficient scholarly
attention.”® These shortcomings demonstrate the need for a comprehensive normative analysis
integrating criminal law doctrine, the principle of culpability, and Islamic legal theory to clarify the scope
and legitimacy of parental criminal liability in child marriage cases.

Research emphasizing child protection commonly supports broader criminalization as an effective
deterrent without sufficiently examining whether the imposition of criminal sanctions satisfies the
principle of personal culpability.’ Conversely, studies grounded in Islamic law frequently discuss the
legality of child marriage and the doctrine of wilayah al-jbar within classical jurisprudence but rarely
evaluate their relevance in the contemporary criminal justice system. Existing scholarship also tends to

3 Matthew DiGiuseppe and Roos Haer, “The Wedding Bells of War: The Influence of Armed Conflict on Child Marriages in West
Africa,” Journal of Peace Research 60, no. 3 (2023): 474-88, https://doi.org/10.1177/00223433221080056.

4 Suigiong Fan, Yue Qian, and Alissa Koski, “Child Marriage in Mainland China,” Studies in Family Planning 53, no. 1 (2022): 23~
42, https://doi.org/10.1111/sifp.12185.

5 Farida Ulvi Naimah et al., “Internalization of Local Traditions in Child Marriage from the Perspective of Magasid Al-Usrah,” El-
Mashlahah 14, no. 2 (October 14, 2024): 237-58, https://doi.org/10.23971/el-mashlahah.v14i2.7942.

6 Dian Latifiani, “The Darkest Phase for Family: Child Marriage Prevention and Its Complexity in Indonesia,” Journal of
Indonesian Legal Studies 4, no. 2 (2019): 241-58, https://doi.org/10.15294/jils.v4i2.34708.

7 Alissa Koski, Shelley Clark, and Arijit Nandi, “Has Child Marriage Declined in Sub-Saharan Africa? An Analysis of Trends in 31
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8 Alissa Koski and Shelley Clark, “Child Marriage in Canada,” Population and Development Review 47, no. 1 (2021): 57-78,
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Economics 35, no. 3 (2022): 1163-1223, https://doi.org/10.1007/s00148-021-00873-y.
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overlook the interaction between statutory criminal law and Islamic criminal jurisprudence in determining
the limits of parental responsibility. Consequently, the risk of overcriminalization remains insufficiently
addressed,® particularly in situations where parents act under structural pressures rather than criminal
intent. This limitation demonstrates that previous studies have not adequately explained how Article 10
should distinguish between parents who intentionally exploit children and those whose decisions are
shaped by poverty, social exclusion, cultural expectations, or pregnancy outside marriage. To address
these shortcomings, this study positions itself at the intersection of criminal law and Islamic legal
scholarship by integrating the principle of geen straf zonder schuld with Figh Jinayah. Unlike previous
research, the study develops a normative framework that evaluates parental criminal liability through the
combined lenses of culpability, proportionality, and maqasid al-shari'ah, thereby offering a more coherent
interpretation of Article 10 while preserving the fundamental objectives of child protection and
substantive justice.

This study addresses two principal research questions. First, how should parental criminal liability for
causing, facilitating, or allowing child marriage be interpreted under Article 10 of Law Number 12 of 2022
on the Crime of Sexual Violence? Second, to what extent can such criminal liability be justified from the
perspective of Figh Jinayah while remaining consistent with the principle of geen straf zonder schuld? This
study argues that parental criminal liability cannot be imposed automatically merely because parents
facilitate or consent to child marriage. Instead, criminal responsibility should arise only where coercion,
abuse of authority, and culpability are established through careful legal assessment, thereby preventing
disproportionate punishment and ensuring compliance with the fundamental principles of criminal
justice. Furthermore, the study argues that Figh Jinayah, interpreted through magasid al-sharrah, provides
a legitimate normative basis for limiting parental authority whenever it transforms into ta'addi that
threatens the child's dignity, autonomy, and best interests. Accordingly, this study aims to formulate an
integrated normative framework that reconciles positive criminal law with Islamic criminal jurisprudence
in determining parental criminal liability under Article 10. Beyond the Indonesian context, the proposed
framework contributes to the global discourse on child protection, proportional criminal liability, and legal
pluralism by offering a doctrinal model for jurisdictions seeking to harmonize state law, religious legal
traditions, and international human rights standards in addressing child marriage.

2. Method

This study employed a normative legal research design to examine the legal framework governing
parental criminal liability for child marriage under Article 10 of Law Number 12 of 2022 on the Crime of
Sexual Violence (UU TPKS). Normative legal research was selected because the research problem
concerns the interpretation, coherence, and application of legal norms rather than empirical social
behavior. The study focused on identifying legal principles governing criminal liability and evaluating their
consistency with the principle of geen straf zonder schuld (no punishment without culpability) and the
doctrines of Figh Jinayah (Islamic criminal jurisprudence). Data collection was conducted through a
comprehensive library research, involving systematic identification, selection, and examination of legal
materials. The primary legal materials consisted of Law Number 12 of 2022, the Indonesian Criminal Code
(KUHP), and other statutory regulations concerning child protection, marriage, and sexual violence.
Secondary legal materials comprised peer-reviewed journal articles, legal textbooks, scholarly
commentaries, judicial decisions, and relevant national and international literature on criminal law, child
marriage, and Islamic law. Tertiary legal materials included legal dictionaries, encyclopedias, official
government publications, and reputable electronic legal databases used to clarify legal terminology and
support doctrinal interpretation. Data were collected by the researchers through document analysis using
structured documentation sheets that classified legal provisions, legal doctrines, and scholarly

15 Sudirman et al.,, “Examining the Complexity of Child Marriage as Sexual Violence in the Digital Era,” Legality: Jurnal limiah
Hukum 31, no. 2 (2023): 310-28, https://doi.org/10.22219/ljih.v31i2.28881.
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arguments according to the research objectives, thereby ensuring systematic organization, consistency,
and traceability throughout the research process.

The collected legal materials were analyzed qualitatively using a normative legal analysis framework
combining grammatical, systematic, and teleological interpretation to determine the scope and legal
meaning of Article 10 of Law Number 12 of 2022. A conceptual approach was subsequently applied to
examine the relationship between positive criminal law and Figh Jinayah, particularly the concepts of
ta'addr (unlawful transgression), ta'zir (discretionary punishment), wildyah al-ijbar (guardianship with
compulsory authority), and magqasid al-sharrah (objectives of Islamic law). The analytical process
employed legal reasoning to assess the proportionality of criminal liability by evaluating the elements of
coercion, abuse of authority, culpability, and contextual social circumstances. To enhance
methodological rigor, legal arguments were triangulated across statutory provisions, legal doctrines,
judicial interpretations, and contemporary academic literature, ensuring consistency and doctrinal
validity. The interpretation process emphasized internal legal coherence, comparative doctrinal analysis,
and logical consistency rather than statistical measurement or empirical validation. The findings were
synthesized deductively to formulate prescriptive legal conclusions and recommendations concerning
the proper interpretation of parental criminal liability under Article 10 while preventing overcriminalization
and maintaining conformity with the principles of criminal justice, child protection, and Islamic legal
values. The methodological design provides sufficient procedural transparency to enable replication in
future normative legal studies addressing comparable issues within plural legal systems.

3. Result and Discussion

3.1. Parental Criminal Liability under Article 10 of Law Number 12 of 2022

The criminalization of forced child marriage requires a precise identification of its constituent legal
elements in order to distinguish criminal conduct from lawful parental decision-making. From the
perspective of criminal law,"® liability cannot arise solely because a child enters into marriage at an early
age; rather, the prosecution must establish the existence of coercive conduct, abuse of authority, and a
legally relevant causal connection between the perpetrator's actions and the resulting harm. The element
of coercion encompasses not only physical force but also psychological pressure, intimidation, threats,
emotional manipulation, economic dependence, or exploitation of the child's vulnerable position. Because
children generally possess limited autonomy and unequal bargaining power within family relationships,
coercion frequently manifests in subtle forms that nevertheless eliminate genuine consent. Consequently,
consent obtained through sustained pressure or fear cannot be regarded as legally valid. Equally
important is the abuse of parental authority, whereby parents utilize their legal status as guardians to
compel compliance rather than to protect the child's welfare. Such conduct transforms lawful
guardianship into an instrument of domination, thereby exceeding the legal boundaries established by
both criminal law and child protection principles. The causal relationship between coercive parental
conduct and the child's marriage must also be demonstrated, showing that the marriage would not have
occurred without the unlawful exercise of authority.!”” Establishing these legal elements ensures that
criminal sanctions target deliberate violations of children's rights rather than ordinary parental guidance
or culturally accepted family decision-making. This analytical framework promotes legal certainty while
preserving the fundamental distinction between legitimate parental responsibility and criminal abuse of
power.

The evidentiary assessment of these legal elements should adopt a contextual rather than purely formal
approach because coercion within family settings rarely occurs through explicit violence alone. Courts

16 Shanta Pandey, “Persistent Nature of Child Marriage Among Women Even When It Is lllegal: The Case of Nepal,” Children
and Youth Services Review 73 (2017): 242-47, https://doi.org/10.1016/j.childyouth.2016.12.021.

7 Neetu A John et al,, “Do Gender-Based Pathways Influence Mental Health? Examining the Linkages Between Early Child
Marriage, Intimate Partner Violence, and Psychological Well-Being among Young Ethiopian Women (18-24 Years 0Old),” Youth and
Society 55, no. 6 (2023): 1155-72, https://doi.org/10.1177/0044118X221079375.
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must therefore evaluate the entire pattern of parental behavior,'® including repeated emotional pressure,
restrictions on education, threats of social exclusion,’® economic dependency, or manipulation through
religious and cultural obligations that effectively deprive children of meaningful choice. Such
circumstances demonstrate that coercion may operate cumulatively, producing psychological
compulsion equivalent to direct physical force. Likewise, abuse of authority should be interpreted as any
exercise of parental power that intentionally disregards the child's best interests in pursuit of family honor,
financial gain, debt settlement, or preservation of customary expectations. The causal element is satisfied
where these unlawful acts substantially contribute to the occurrence of the marriage and the foreseeable
harms arising from it, including educational discontinuation, reproductive health risks, psychological
trauma, and increased vulnerability to domestic violence. Importantly, the existence of cultural
acceptance or family consensus cannot negate these legal elements because criminal liability depends
upon the objective unlawfulness of the conduct rather than its social normalization. By emphasizing
coercion, abuse of authority, and causation as cumulative requirements, the criminal law provides a
coherent doctrinal basis for distinguishing punishable forced child marriage from lawful parental
decision-making. Such an approach strengthens child protection while ensuring that criminal
responsibility remains firmly grounded in identifiable legal standards consistent with the principles of
legality, fairness, and proportionality.

Parental involvement in forced child marriage encompasses a broad spectrum of conduct that may give
rise to criminal liability depending on the degree of participation, intent, and causal contribution to the
unlawful act. Criminal responsibility should therefore not be confined solely to parents who directly
arrange or solemnize the marriage but should also extend to those whose actions or omissions
substantially facilitate the occurrence of coercive child marriage. Active involvement generally includes
planning the marriage,® selecting the prospective spouse without the child's voluntary consent,
negotiating marital agreements, compelling the child through threats or intimidation, falsifying age-related
documents, or exerting continuous psychological pressure to ensure compliance. These actions
demonstrate a deliberate exercise of parental authority for purposes inconsistent with the child's best
interests and constitute direct participation in the commission of the offense. Conversely, passive
involvement may arise where parents knowingly tolerate or fail to prevent forced child marriage despite
possessing the legal authority and practical ability to intervene. Such omissions become legally
significant when parents have a specific duty to protect their children but intentionally disregard that
obligation. The distinction between active and passive participation is therefore not merely descriptive
but serves as an important basis for determining the degree of culpability and the proportionality of
criminal sanctions. By recognizing multiple forms of parental participation, criminal law avoids an overly
narrow conception of liability and ensures that accountability reflects the actual contribution of each
parent to the coercive marriage.

The assessment of parental involvement should adopt a functional approach that evaluates the parent's
real influence over the decision-making process rather than relying exclusively on formal legal status. In
many cases, coercion results from collective family decisions involving both parents, extended relatives,
or community leaders, making it necessary to determine each participant's individual role within the
broader chain of events.?' A parent who initiates negotiations, authorizes the marriage, finances the
ceremony, or repeatedly pressures the child may bear a greater degree of responsibility than one whose
involvement is limited or whose opposition is demonstrably ineffective. Similarly, parents who

18 Esther Miedema, Winny Koster, and Nicky Pouw, “Taking Choice Seriously: Emic Understandings of Decision-Making About
Child Marriage,” Progress in Development Studies 20, no. 4 (2020): 261-69, https://doi.org/10.1177/1464993420965315.

19 Lisa Cameron, Diana Contreras Suarez, and Susan Wieczkiewicz, “Child Marriage: Using the Indonesian Family Life Survey
to Examine the Lives of Women and Men Who Married at an Early Age,” Review of Economics of the Household 21, no. 3 (2023):
725-56, https://doi.org/10.1007/s11150-022-09616-8.

20 Lucia Corno and Alessandra Voena, “Child Marriage as Informal Insurance: Empirical Evidence and Policy Simulations,”
Journal of Development Economics 162 (2023), https://doi.org/10.1016/j.jdeveco.2023.103047.

21 Kazi Nazrul Fattah and Suborna Camellia, “Poverty, Dowry and the ‘Good Match’: Revisiting Community Perceptions and
Practices of Child Marriage in a Rural Setting in Bangladesh,” Journal of Biosocial Science 54, no. 1 (2022): 39-53,
https://doi.org/10.1017/S0021932020000668.
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intentionally remain passive despite knowing that their child is being coerced may incur liability where
their omission substantially contributes to the completion of the marriage. However, criminal
responsibility should not be imposed automatically upon every family member associated with the
marriage. Courts must distinguish between legally relevant participation and mere familial presence by
examining evidence of intent,?> knowledge, authority, and causal contribution. This individualized
assessment is consistent with the principles of personal culpability and prevents collective punishment
based solely on family relationships. Furthermore, recognizing both active and passive forms of
participation strengthens child protection by emphasizing that parental responsibility includes not only
refraining from harmful conduct but also taking reasonable steps to prevent foreseeable violations of
children's rights. Such an approach promotes a balanced application of criminal law that attributes liability
according to actual participation while preserving the principles of fairness, proportionality, and
individualized justice.

3.2. Figh Jinayah Perspective on Parental Criminal Liability

Forced child marriage can be conceptualized within Figh Jinayah as a form of ta‘addi, namely an act of
transgression that exceeds the legitimate boundaries of authority granted by Islamic law. Although
Islamic jurisprudence recognizes parental guardianship (wildyah) in matters of marriage, such authority
is fundamentally conditional upon the achievement of welfare (maslahah) and the prevention of harm
(mafsadah). Parental authority is therefore not an absolute right but a legal trust (amanah) that must be
exercised responsibly for the protection of the child. When parents compel children to marry through
threats, psychological pressure, manipulation, or exploitation of dependency, they transform legitimate
guardianship into an instrument of domination. This transformation constitutes ta‘addi because the
exercise of authority no longer serves the objectives of Islamic law but instead produces harm against
individuals who require protection. The essence of wrongdoing in forced child marriage lies not merely in
the occurrence of an early marriage but in the misuse of parental power that eliminates meaningful
consent and disregards the child's physical, psychological, and social readiness. Such conduct
contradicts the Islamic legal maxim that harm must be removed (al-darar yuzal) and that every authority
must be exercised within the limits of justice. Therefore, forced child marriage should be understood as
a prohibited act because it represents an abuse of entrusted power rather than a legitimate exercise of
family responsibility. This interpretation provides a strong doctrinal foundation for recognizing coercive
marriage practices as legally blameworthy actions within Islamic criminal jurisprudence.

The legitimacy of criminal sanctions against parents who abuse their authority in forced child marriage
can be explained through the concept of tazir in Figh Jinayah. Unlike hudid and gisas, which have fixed
sanctions determined by textual sources, tazir provides discretionary authority to the state or judge to
impose punishment for unlawful acts that cause harm to individuals or society.?® Forced child marriage
falls within this category because the act violates fundamental principles of justice, protection, and human
dignity, even though classical Islamic criminal law does not provide a specific fixed punishment for such
conduct. The flexibility of tazir allows Islamic legal systems to respond to contemporary social problems
by considering the nature of the offense, the level of harm, the intention of the perpetrator, and the
objectives of punishment. Parents who exploit their guardianship to force children into marriage commit
a misuse of authority that undermines the protective function of family law. Therefore, sanctions imposed
through tazir are not contradictory to Islamic principles but represent an implementation of the Islamic
obligation to prevent harm and maintain social order. The application of tazir also demonstrates that
Islamic criminal jurisprudence possesses adaptive mechanisms capable of addressing evolving forms of
injustice. In the context of child protection, criminal sanctions function not only as punitive measures but
also as preventive instruments to deter parental abuse and ensure accountability. Consequently,

22 Mariani Amberi, “Efforts to Prevent Child Age Marriage in The Study of Islamic Legal Philosophy and Indonesia Positive
Law,” Samarah: Jurnal Hukum Keluarga Dan Hukum Islam 7, no. 1 (March 31, 2023): 239, https://doi.org/10.22373/sjhk.v7i1.12404.

23 Hoko Horii, “Child Marriage as a ‘Solution’ to Modern Youth in Bali,” Progress in Development Studies 20, no. 4 (2020): 282~
95, https://doi.org/10.1177/1464993420977793.
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recognizing forced child marriage as a tazir offense strengthens the compatibility between Islamic
criminal theory and contemporary child protection policies.

The reinterpretation of wilayah al-jjbar represents an important development in contemporary Islamic
family law, particularly in addressing the tension between parental authority and children's rights.
Classical jurisprudence recognized the authority of certain guardians, especially fathers, to arrange
marriages for minors under specific conditions. However, this concept cannot be understood as granting
unrestricted power to impose marriage decisions without considering the child's interests. In
contemporary Islamic legal thought, wilayah al-ijbar requires reconstruction from an authority-centered
concept into a protection-oriented responsibility. The essence of guardianship is not domination but care,
supervision, and ensuring the welfare of those under guardianship. Therefore, when guardians use jjbar
to compel children into marriages that threaten their dignity, education, health, or psychological
development, such actions exceed the legitimate scope of guardianship and constitute an abuse of
authority. This reinterpretation is consistent with the objectives of Islamic law (magasid al-shariah), which
prioritize justice, welfare, and prevention of harm. The child's interests must become the primary criterion
in evaluating whether parental decisions are legally and morally justified. Accordingly, parental authority
remains recognized within Islamic law, but it operates under ethical and legal limitations. The
transformation of wildyah al-ijbar from an absolute right into a protective mandate demonstrates the
dynamic nature of Islamic jurisprudence in responding to contemporary realities. Such reconstruction
enables Islamic family law to preserve the role of parents while simultaneously preventing the misuse of
authority that results in violations of children's fundamental rights.

The protection of children from forced marriage can be analyzed through the framework of maqasid al-
sharrah, particularly through the preservation of life (hifz al-nafs), dignity (hifz al-ird), and lineage (hifz al-
nasl). These objectives provide the philosophical basis for understanding why coercive child marriage
constitutes a violation of Islamic legal principles. The principle of hifz al-nafs requires the protection of
children's physical and psychological well-being. Forced marriage at an immature age may expose
children to serious risks, including reproductive health problems, domestic violence, emotional trauma,
and limitations on personal development. Meanwhile, hifz al-ird emphasizes the protection of human
dignity and personal integrity. The absence of genuine consent and the treatment of children as objects
of family interests undermine their dignity as individuals with independent legal value. Furthermore, hifz
al-nasl does not merely concern biological continuity but also requires the establishment of healthy and
responsible family structures. Marriages involving children who lack emotional, social, and economic
readiness may threaten the quality of future generations. Through this perspective, preventing forced
child marriage becomes an implementation of Islamic legal objectives rather than a departure from
religious principles. The application of maqasid al-sharrah demonstrates that Islamic law contains an
internal framework for protecting vulnerable groups and responding to contemporary human rights
concerns. Therefore, criminal intervention against coercive marriage practices can be justified as an effort
to realize the higher objectives of Islamic law by protecting children's lives, dignity, and future welfare.

The relationship between national criminal law and Figh Jinayah in addressing forced child marriage
demonstrates a significant potential for legal harmonization. Although both systems originate from
different normative foundations, they share common objectives in protecting human dignity, preventing
harm, and ensuring social justice. Indonesian criminal law emphasizes the protection of children as
vulnerable legal subjects by prohibiting acts that exploit, coerce, or endanger their development. Similarly,
Figh Jinayah recognizes that authority must be exercised responsibly and that harmful actions violating
individual rights require legal consequences. The principle of ta’zir, the prohibition of harm (darar), and the
obligation to uphold justice provide Islamic legal justification for state intervention against abusive
parental conduct. Therefore, criminal sanctions against forced child marriage should not be perceived as
conflicting with Islamic values but rather as an institutional expression of Islamic principles within a
modern legal framework. Harmonization between these systems requires an interpretive approach that
identifies shared values rather than emphasizing differences in legal terminology. National criminal law
provides procedural mechanisms and institutional enforcement, while Figh Jinayah contributes ethical
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and philosophical foundations regarding accountability and justice. This integration creates a plural legal
framework capable of addressing contemporary social problems while respecting religious and cultural
dimensions. Consequently, the criminalization of forced child marriage represents a convergence
between positive law and Islamic legal reasoning, demonstrating that child protection can become a
common objective across different legal traditions.

Child marriage as ta‘add’, a punishable act under the framework of ta’zir, and a violation of the objectives
of maqasid al-sharrah generates significant transformative implications for child protection and legal
reform. The central implication of this reconstruction is the redefinition of parental authority from an
extensive familial power into a legally and ethically limited responsibility oriented toward the protection
of children's welfare.?* Parents remain recognized as important actors in family decision-making, yet their
authority cannot be exercised in ways that undermine children's dignity,?® autonomy, and fundamental
rights.?® This perspective challenges traditional approaches that position marriage decisions exclusively
within the private domain of the family and reinforces the understanding that forced child marriage
constitutes a matter of public concern requiring legal intervention. Furthermore, the integration between
criminal law and Figh Jinayah demonstrates that child protection can be strengthened through a plural
legal framework that combines statutory regulation, Islamic legal principles, and human rights values.
Such integration does not eliminate the role of religious or customary norms but reconstructs them
according to the higher objectives of justice and welfare. The reformulation of wilayah al-ijbar, the
recognition of tazir as a basis for punishment, and the application of maqasid al-sharrah collectively
provide a conceptual foundation for preventing parental abuse and strengthening accountability
mechanisms. Therefore, legal reform should not be limited to criminalization but should also include
preventive policies,?”” community education, institutional supervision, and the development of child-
sensitive legal procedures.?® Through this transformative approach, the legal system can move beyond
merely responding to violations and instead establish a comprehensive framework that protects children,
respects family values, and ensures that all forms of authority operate within the boundaries of justice
and responsibility.

3.3. Reconciling Criminal Justice and Figh Jinayah in Parental Criminal Liability for Child
Marriage

The criminalization of child marriage under Article 10 of Law Number 12 of 2022 represents a significant
transformation in Indonesian criminal law by redefining forced child marriage as a public offense subject
to criminal sanctions rather than a purely private family matter.?® However, this study confirms that
parental criminal liability cannot be imposed automatically solely because parents facilitate or consent to
child marriage.®® Instead,®" criminal responsibility must be established through proof of coercion, abuse
of authority,®? and criminal culpability in accordance with the principle of geen straf zonder schuld (no

24 Raaj Kishore Biswas, Jahidur Rahman Khan, and Enamul Kabir, “Trend of Child Marriage in Bangladesh: A Reflection on
Significant Socioeconomic Factors,” Children and Youth Services Review 104 (2019),
https://doi.org/10.1016/j.childyouth.2019.06.017.

25 Megan Arthur et al,, “Child Marriage Laws around the World: Minimum Marriage Age, Legal Exceptions, and Gender
Disparities,” Journal of Women, Politics and Policy 39, no. 1 (2018): 51-74, https://doi.org/10.1080/1554477X.2017.1375786.

% Elizabeth Anokyewaa Sarfo, Joana Salifu Yendork, and Anthony Vernon Naidoo, “Understanding Child Marriage in Ghana:
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between legitimate parental guidance and unlawful coercion.*’ In addition, limited access to social
protection programs, counseling services, and reproductive health education often leaves families
without viable alternatives to child marriage.®® These interconnected conditions explain why the
criminalization of parents should not be applied mechanically but instead requires careful assessment of
culpability,* the surrounding social context,*® and the existence of coercive conduct to ensure that
criminal law functions as an instrument of justice rather than merely a punitive response to broader
structural problems.®’

The findings have important legal and social implications for strengthening child protection while
preserving the fundamental principles of criminal justice.®? Interpreting parental criminal liability through
the principle of geen straf zonder schuld ensures that criminal sanctions are imposed only where coercion,
abuse of authority,> and culpability are proven, thereby enhancing legal certainty and preventing arbitrary
punishment.> Such an approach also reinforces proportionality by distinguishing parents who
intentionally exploit their children from those whose decisions are influenced by severe socioeconomic
pressures, although structural hardship cannot serve as a blanket justification for conduct that violates
children's rights.®® From a child protection perspective,®® this interpretation promotes the recognition of
children as autonomous legal subjects whose dignity,>” bodily integrity,% and freedom of consent deserve
equal protection under both national law and international human rights standards.®® The study further
demonstrates that the contextual reinterpretation of wilayah al-ijbar transforms the classical concept of
guardianship from an authority-centered doctrine into a protection-centered responsibility that prioritizes
the child's welfare.®° This reinterpretation is consistent with magasid al-sharTah, particularly the objectives
of preserving life (hifz al-nafs),®' dignity (hifz al-ird), and lineage (hifz al-nasl), which collectively reject
coercive child marriage as a source of harm rather than benefit.®> Consequently, integrating criminal law
with Islamic criminal jurisprudence not only reduces the risk of overcriminalization but also establishes a
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promoting substantive justice, and enhancing public confidence in the legitimacy of criminal law within a
plural legal system.

The findings of this study both support and extend previous scholarship on child marriage by introducing
a more integrated framework for assessing parental criminal liability. Earlier studies have predominantly
examined child marriage from the perspectives of human rights, gender equality, public health, child
protection, and Islamic family law,%® consistently concluding that stronger legal intervention is necessary
to eliminate harmful marriage practices.®* Other scholars have focused on judicial discretion in marriage
dispensation cases,®® the effectiveness of raising the minimum marriage age,®® and the influence of
cultural and religious institutions on the persistence of child marriage. Although these studies
successfully demonstrate the adverse consequences of child marriage,®” they generally pay limited
attention to the doctrinal foundations of parental criminal responsibility within criminal law. Likewise,
research grounded in Figh Jinayah has mainly discussed the legality of guardianship,®® consent, and
marriage validity without comprehensively examining their relationship with modern criminal liability.%° In
contrast, this study positions parental criminal liability within an integrated normative framework that
combines the principle of geen straf zonder schuld (no punishment without culpability) with Figh Jinayah
and magqasid al-shartah.”® This integrated approach enables a clearer distinction between intentional
coercion and parental conduct influenced by structural social conditions while maintaining effective child
protection.”” Accordingly, the principal novelty of this study lies in reconciling criminal law doctrine with
Islamic criminal jurisprudence to formulate a proportional model of parental criminal liability that
simultaneously advances child protection, legal certainty, substantive justice, and legal pluralism within
contemporary criminal justice systems.”?

Recommendations of this study emphasize the need for conceptual, methodological, practical, and policy
reforms to ensure that the criminalization of child marriage is implemented fairly and effectively.
Conceptually, parental criminal liability should be reconstructed around the principle of culpability so that
criminal sanctions are imposed exclusively where coercion,’® abuse of authority, and intentional
wrongdoing are established through rigorous judicial assessment.”* Methodologically, future research
should employ comparative analyses across jurisdictions with plural legal systems to evaluate how
criminal law, religious law, and customary law interact in regulating parental responsibility for child
marriage. From a policy perspective, comprehensive implementation guidelines should be developed to
clarify the interpretation of coercion, abuse of parental authority, and evidentiary standards, thereby
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promoting consistent law enforcement and minimizing the risk of overcriminalization. Practically, judges,
prosecutors, investigators, and child protection officers should receive specialized training on applying
the principle of geen straf zonder schuld alongside the contextual interpretation of Figh Jinayah and
magasid al-shari'ah in cases involving forced child marriage. At the global level, this study recommends
developing a child protection framework that balances children's rights, proportional criminal liability, and
legal pluralism while respecting the diversity of religious and cultural traditions. Such an approach would
strengthen international efforts to eradicate child marriage by demonstrating that effective child
protection can coexist with criminal justice principles, Islamic legal values, and internationally recognized
human rights standards within diverse legal systems.

4. Conclusion

This study demonstrates that parental criminal liability for child marriage under Article 10 of Law Number
12 of 2022 on the Crime of Sexual Violence cannot be imposed as a form of strict liability but must be
established through proof of coercion, abuse of authority, and criminal culpability in accordance with the
principle of geen straf zonder schuld (no punishment without culpability). The findings indicate that
criminal liability should not automatically arise merely because parents facilitate or consent to a child
marriage. Instead, law enforcement authorities must distinguish situations involving deliberate
exploitation from those shaped by structural factors, including extreme poverty, cultural pressure, social
exclusion, or pregnancy outside marriage. Such differentiation is essential to prevent overcriminalization
while preserving the protective purpose of child marriage legislation. From the perspective of Figh Jinayah,
the study confirms that wilayah al-ijbar (guardianship with compulsory authority) cannot be interpreted as
an unrestricted parental privilege but should be understood as a protection-based authority guided by
magqasid al-shari'ah (objectives of Islamic law). Once parental authority transforms into ta'addi (unlawful
transgression) that violates a child's free consent (rida) and fundamental rights, the State possesses
legitimate authority to impose ta'zir (discretionary punishment) to safeguard life, dignity, and the best
interests of the child. Accordingly, proportional criminal enforcement strengthens child protection without
disregarding the foundational principles of criminal justice.

Conceptually, this study contributes to the development of criminal law and Islamic legal scholarship by
integrating the principle of culpability with Figh Jinayah into a coherent normative framework for
interpreting parental criminal liability in child marriage cases. Unlike conventional analyses that
emphasize either statutory interpretation or religious doctrine independently, this study demonstrates
that child protection can be strengthened without abandoning the fundamental requirement of personal
culpability. Methodologically, the integration of statutory interpretation, doctrinal legal reasoning, and
magasid al-shari'ah analysis offers a replicable model for examining legal issues arising within plural legal
systems. Theoretically, the findings reaffirm that criminal sanctions should function as proportional
instruments of justice rather than automatic mechanisms of punishment, particularly where criminal
responsibility intersects with complex social and cultural realities. Beyond the Indonesian context, the
proposed framework contributes to the global discourse on child protection, criminal justice, and legal
pluralism by illustrating how positive law and religious legal traditions can be reconciled to achieve
substantive justice while preventing overcriminalization. This integrated approach provides a reference
for legislators, judges, and legal scholars in jurisdictions seeking to balance children's rights, proportional
criminal liability, and culturally responsive legal interpretation.
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