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Abstract: This study aims to analyze abortion law in Indonesia through the perspectives of criminal justice and Islamic 

law, particularly following the enactment of Law Number 1 of 2023 concerning the Indonesian Criminal Code. The 

study examines the legal construction of abortion offences, the criminal regulation established under Indonesia’s 

new Criminal Code, and the extent to which these provisions correspond with Islamic legal principles and human 

rights considerations. This research employs a normative juridical method using statutory and conceptual 

approaches, supported by library research involving the analysis of primary legal materials, including legislation and 

Islamic legal sources, as well as secondary materials consisting of scholarly works and academic studies on abortion 

regulation. The findings demonstrate that Indonesian criminal justice maintains abortion as a prohibited act subject 

to criminal sanctions while providing limited legal exceptions for pregnancies resulting from rape or sexual violence 

and for medical emergencies. From the perspective of Islamic law, these exceptions may be accepted when they 

fulfil the principles of necessity and are consistent with the objectives of maqasid al-shari’ah, particularly the 

preservation of life (hifz al-nafs) and the preservation of progeny (hifz al-nasl). The study concludes that abortion 

regulation in Indonesia represents a legal reform effort aimed at balancing criminal responsibility, Islamic legal values, 

and human rights protection. This research contributes academically by enriching the discourse on abortion law 

reform and demonstrating how criminal justice and Islamic law interact in addressing reproductive issues within a 

contemporary legal system. 
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1. Introduction  

Abortion remains one of the most contested legal and social issues because it involves complex relations 

between the protection of unborn life,1 women’s health,2 medical responsibility, and the authority of the 

state in regulating reproductive conduct. In Indonesia, abortion regulation has historically been 

characterized by a strong prohibition-oriented approach, where termination of pregnancy is generally 

treated as a criminal act due to its connection with the protection of life.3 However, social realities 

demonstrate that abortion cases cannot always be understood through a single perspective because 

certain circumstances, such as pregnancies resulting from sexual violence and serious medical 

conditions, create complex situations requiring legal consideration. Women who experience pregnancy 

due to rape may face prolonged psychological trauma, social pressure, and physical consequences, while 

medical emergencies may require immediate decisions to protect the life and health of the pregnant 

 
1 Inga Koralewska and Katarzyna Zielińska, “‘Defending the Unborn,’ ‘Protecting Women,’ and ‘Preserving Culture and Nation’: 

Anti-Abortion Discourse in the Polish Right-Wing Press,” Culture, Health & Sexuality 24, no. 5 (May 2, 2022): 673–87, 
https://doi.org/10.1080/13691058.2021.1878559. 

2 Emily McLean et al., “When the Law Makes Doors Slightly Open: Ethical Dilemmas Among Abortion Service Providers in 
Addis Ababa, Ethiopia,” BMC Medical Ethics 20, no. 1 (2019): 60, https://doi.org/10.1186/s12910-019-0396-4. 

3 Triantono et al., “When the Law Fails the Victim: Deconstructing the Criminalization of Abortion for Rape Survivors in 
Indonesia,” International Journal for the Semiotics of Law 38, no. 7 (2025): 2445–69, https://doi.org/10.1007/s11196-025-10279-8. 
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woman.4 At the same time, healthcare professionals require clear legal standards to determine the 

boundaries between lawful medical procedures and criminal responsibility.5 These conditions have 

encouraged continuous debate regarding how the legal system should balance the protection of fetal life 

with the obligation to provide protection for women in exceptional circumstances.6 The enactment of Law 

Number 1 of 2023 concerning the Indonesian Criminal Code represents a significant development in this 

debate because it introduces a more differentiated regulatory model by maintaining criminal prohibition 

while recognizing limited exceptions. Therefore, abortion regulation has become an important subject of 

legal study because it reflects broader questions concerning criminal policy, healthcare protection, 

religious values, and the role of law in responding to complex social realities. 

Previous studies on abortion regulation have provided important contributions from various academic 

perspectives, yet several limitations remain in explaining the complexity of abortion law in Indonesia. 

Research within criminal law studies has generally focused on the classification of abortion as a criminal 

offence, the application of sanctions, and the protection of fetal life.7 Although these studies provide 

significant understanding of criminal regulation, many were developed before the enactment of the new 

Indonesian Criminal Code and therefore provide limited analysis of recent legal transformations. 

Meanwhile, studies examining abortion from an Islamic legal perspective have extensively discussed the 

permissibility and prohibition of abortion, differences among juristic schools, and the significance of fetal 

development in determining legal status.8 However, these studies often remain within doctrinal 

discussions and have not sufficiently connected Islamic legal reasoning with contemporary Indonesian 

statutory reform.9 Other studies focusing on women’s protection and reproductive health have 

emphasized issues of healthcare access, psychological consequences, and the protection of victims of 

sexual violence, but they frequently examine abortion outside the framework of criminal regulation and 

religious legal considerations.10 These fragmented approaches indicate that existing literature tends to 

analyze abortion through separate legal, religious, or social dimensions rather than examining their 

interaction within Indonesia’s plural legal environment.11 Consequently, there remains a need for research 

that explores how abortion regulation is reconstructed through the interaction between national legal 

reform, Islamic legal principles, and broader considerations of human protection. 

The evaluation of previous studies demonstrates that existing scholarship has established important 

foundations for understanding abortion regulation but has not fully addressed the implications of recent 

legal developments in Indonesia. Studies on criminal regulation have successfully explained the historical 

tendency of Indonesian law to prioritize the protection of fetal life through criminal prohibition, while 

studies on Islamic jurisprudence have shown the diversity of legal reasoning concerning abortion, 

including the role of necessity and exceptional circumstances. Nevertheless, these approaches often 

operate separately and provide limited explanation regarding how different normative frameworks 

interact in shaping contemporary abortion regulation.12 The reform introduced through Law Number 1 of 

 
4 Katherine Side, “Abortion Im/Mobility: Spatial Consequences in the Republic of Ireland,” Feminist Review 124, no. 1 (2020): 

15–31, https://doi.org/10.1177/0141778919894891. 
5 Lauren R Fink et al., “‘The Fetus Is My Patient, Too’: Attitudes Toward Abortion and Referral Among Physician Conscientious 

Objectors in Bogotá, Colombia,” International Perspectives on Sexual and Reproductive Health 42, no. 2 (2016): 71–80, 
https://doi.org/10.1363/42e1016. 

6 Dorota Szelewa, “Killing ‘Unborn Children’? The Catholic Church and Abortion Law in Poland Since 1989,” Social and Legal 
Studies 25, no. 6 (2016): 741–64, https://doi.org/10.1177/0964663916668247. 

7 Susheela Singh et al., “The Incidence of Menstrual Regulation Procedures and Abortion in Bangladesh, 2014,” International 
Perspectives on Sexual and Reproductive Health 43, no. 1 (2017): 1–11, https://doi.org/10.1363/43e2417. 

8 B M Anisa et al., “Knowledge, Attitude, and Practice Towards Risks of Abortion Among Women in Ciracas District, Jakarta, 
in 2016,” Advanced Science Letters 23, no. 7 (2017): 6752–54, https://doi.org/10.1166/asl.2017.9388. 

9 Fifik Wiryani, Widjanarko Andang, and M Nasser, “Abortion Legalization and the Child in the Womb’s Right to Life: A Study 
from Indonesia,” International Journal of Criminology and Sociology 9 (2020): 1837–43, https://doi.org/10.6000/1929-
4409.2020.09.210. 

10 Dedi Masri and Randy Putra Alamsyah, “Force Majeure in Abortion: A Review of Ulama Fatwas and Indonesian Health Law,” 
Malaysian Journal of Syariah and Law 14, no. 1 (2026): 61–76, https://doi.org/10.33102/mjsl.vol14no1.1179. 

11 Salsabila Triandani et al., “Abortion Laws in Indonesia and Islam: A Clash of Morality, Religion, and Rights,” Contemporary 
Issues on Interfaith Law and Society 3, no. 2 (2024): 283–308, https://doi.org/10.15294/ciils.v3i2.31407. 

12 Mirya Holman, Erica Podrazik, and Heather Silber Mohamed, “Choosing Choice: How Gender and Religiosity Shape Abortion 
Attitudes among Latinos,” Journal of Race, Ethnicity and Politics 5, no. 2 (2020): 384–411, https://doi.org/10.1017/rep.2019.51. 
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2023 requires further examination because it represents a transformation in Indonesian criminal policy 

by maintaining prohibition while introducing legally recognized exceptions. This transformation raises 

important questions regarding the relationship between statutory regulation, religious values, and the 

protection of individuals facing extraordinary conditions.13 Therefore, this study positions itself differently 

by examining abortion regulation not merely as a criminal prohibition issue but as a broader legal 

construction involving competing interests and multiple sources of normative legitimacy. The study 

contributes to existing discussions by analyzing how Indonesian abortion regulation reflects a process of 

legal negotiation between the protection of life, medical considerations, social realities, and ethical values. 

Through this approach, the research seeks to provide a more comprehensive understanding of abortion 

regulation within Indonesia’s legal system and demonstrate how contemporary legal reform responds to 

sensitive issues that require both normative consistency and contextual interpretation. 

The objective of this study is to examine the construction of abortion regulation within the development 

of Indonesian legal norms and to analyze how this regulation can be understood through Islamic legal 

reasoning and broader principles of human protection. This study seeks to identify the transformation of 

abortion offences following the enactment of Law Number 1 of 2023, examine the legal basis for 

recognizing limited exceptions related to sexual violence and medical emergencies, and analyze the 

relevance of Islamic criminal law perspectives in explaining the regulation of abortion within the 

Indonesian legal system. Based on these objectives, this research addresses the question of how 

Indonesian abortion regulation has been reconstructed through recent legal reform and how the 

relationship between legal prohibition, exceptional circumstances, and protection of individuals can be 

understood within a plural normative framework. This study argues that Indonesian abortion regulation 

has experienced a significant transformation from a model centered on absolute criminal prohibition 

toward a system of limited legal protection that recognizes specific exceptions under strict conditions. 

Such transformation does not indicate the abandonment of restrictions on abortion but reflects an 

attempt to achieve balance between the protection of fetal life, women’s health, medical responsibility, 

and legal certainty. Furthermore, this study argues that Islamic criminal law provides an important 

analytical perspective for understanding abortion regulation because it contains mechanisms for 

evaluating exceptional circumstances through principles of responsibility, necessity, and protection of 

life. Through this integrated analysis, the research contributes to broader discussions on abortion 

regulation by explaining the interaction between legal reform, religious reasoning, and social protection 

within Indonesia’s contemporary legal framework. 

2. Method  

This study employs a normative juridical research method with a qualitative approach to analyze abortion 

regulation in Indonesia from the perspectives of criminal law, Islamic law, and human rights. The research 

was conducted from January to June 2026 through library research and legal document analysis. The 

primary legal materials include statutory regulations, particularly Law Number 1 of 2023 concerning the 

Indonesian Criminal Code, provisions governing abortion offences and exceptions, and other relevant 

regulations concerning reproductive health and criminal liability. Secondary legal materials consist of 

scholarly journal articles, academic books, legal commentaries, research reports, and previous studies 

related to abortion regulation, Islamic criminal law, and human rights protection. The collection of legal 

materials was conducted through systematic documentation by identifying, selecting, classifying, and 

analyzing sources based on their authority, relevance, and contribution to the research objectives. The 

research procedure consisted of several stages, including the inventory of legal materials, examination of 

legal norms, identification of relevant legal concepts, and assessment of the relationship between 

Indonesian criminal law and Islamic legal principles. The researcher critically evaluated each source to 

ensure that the materials used provided sufficient theoretical and juridical support for the analysis. This 

 
13 Katie Woodruff, “Coverage of Abortion in Select U.S. Newspapers,” Women’s Health Issues 29, no. 1 (2019): 80–86, 

https://doi.org/10.1016/j.whi.2018.08.008. 
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methodological framework was designed to produce a systematic, comprehensive, and replicable 

examination of abortion regulation within Indonesia’s contemporary legal system. 

The collected legal materials were analyzed qualitatively using descriptive-analytical methods through 

statutory, conceptual, and Islamic legal approaches. The statutory approach was applied to examine the 

legal construction of abortion offences, criminal responsibility, and the reasons underlying the exceptions 

recognized under Indonesian criminal law. The conceptual approach was used to analyze fundamental 

legal concepts related to human dignity, reproductive rights, protection of life, and the relationship 

between individual autonomy and state regulation. In addition, the study employed the framework of 

maqasid al-shari’ah, particularly the principles of protection of life (hifz al-nafs) and protection of progeny 

(hifz al-nasl), to evaluate abortion regulation from the perspective of Islamic legal objectives. The 

analytical process involved interpreting legal provisions, comparing doctrinal opinions, and synthesizing 

arguments derived from positive law, Islamic jurisprudence, and human rights literature. The consistency 

of the findings was maintained through source triangulation by comparing legislation, Islamic legal 

references, and academic interpretations from various scholars. This approach enables the study to 

provide a balanced and in-depth understanding of abortion regulation in Indonesia and its implications 

for criminal justice, Islamic legal thought, and human rights discourse. 

3. Result and Discussion 

3.1. Legal Reform of Abortion Offences under Indonesian Positive Law 

The enactment of Law Number 1 of 2023 concerning the Indonesian Criminal Code represents a 

significant reconstruction of abortion offences within Indonesia’s criminal law system. Under the previous 

Criminal Code, abortion was primarily regulated through Articles 346–349, which established a broad 

criminal prohibition against intentionally terminating pregnancy. The regulation emphasized the 

protection of fetal life by imposing criminal liability on pregnant women, individuals assisting abortion 

procedures, and healthcare providers involved in such actions. However, the new Criminal Code 

introduces a different legal construction by maintaining abortion as a criminal offence while recognizing 

specific circumstances that exclude criminal liability. Article 463 paragraphs (1) and (2) demonstrates 

this restructuring by distinguishing between unlawful abortion and abortion conducted under legally 

recognized exceptions.14 This change indicates that abortion regulation is no longer constructed solely 

through absolute prohibition but through a differentiated criminal model based on the circumstances 

surrounding the act. The reconstruction also affects the scope of legal subjects involved,15 as criminal 

responsibility is now accompanied by recognition of situations where women and healthcare 

professionals may receive legal protection.16 Therefore, the reform under Law Number 1 of 2023 

demonstrates a transformation in the formulation of abortion offences from a general prohibition model 

toward a conditional regulation system that provides clearer boundaries between criminal acts and legally 

justified medical procedures. 

The reform of abortion regulation in Indonesia is reflected in the recognition of limited exceptions for 

pregnancies resulting from rape and medical emergency conditions. These exceptions represent a new 

manifestation of legal protection within a regulatory framework that previously treated abortion as a 

predominantly prohibited act. In cases involving rape, Indonesian law provides protection for victims 

whose pregnancies occur as a consequence of sexual violence by allowing abortion under specific legal 

requirements. This recognition is reflected in Article 463 paragraph (2) of Law Number 1 of 2023 and 

further regulated through health legislation and implementing regulations. Similarly, abortion is also 

permitted when a medical emergency threatens the life or health of the pregnant woman or involves 

serious fetal conditions that prevent survival. The existence of these exceptions demonstrates that 

 
14 Wiryani, Andang, and Nasser, “Abortion Legalization and the Child in the Womb’s Right to Life: A Study from Indonesia.” 
15 Beth Reingold et al., “Anti-Abortion Policymaking and Women’s Representation,” Political Research Quarterly 74, no. 2 (2021): 

403–20, https://doi.org/10.1177/1065912920903381. 
16 Anna L Altshuler et al., “‘Going through It Together’: Being Accompanied by Loved Ones during Birth and Abortion,” Social 

Science and Medicine 284 (2021), https://doi.org/10.1016/j.socscimed.2021.114234. 
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Indonesian law has developed a more contextual approach by considering the circumstances that 

surround pregnancy termination. Rather than eliminating criminal restrictions, the legal framework 

establishes narrowly defined conditions under which abortion may be considered lawful. The findings 

show that rape and medical emergency exceptions constitute two primary legal manifestations of reform, 

reflecting the state’s attempt to accommodate humanitarian considerations while maintaining 

restrictions on abortion practices. These exceptions form the foundation of the current legal 

differentiation between prohibited abortion and legally protected medical intervention. 

The emergence of abortion reform in Indonesia is influenced by several legal and social factors, 

particularly the development of criminal law policy and the increasing recognition of health protection 

obligations. The revision of Indonesia’s criminal law system through Law Number 1 of 2023 created an 

opportunity to reconsider previous abortion provisions that were viewed as insufficient in responding to 

contemporary legal realities. One important factor contributing to reform was the need to provide legal 

certainty for women experiencing exceptional circumstances, particularly victims of sexual violence and 

patients facing serious medical risks. In addition, developments in health protection policy encouraged 

the establishment of a regulatory balance between criminal prohibition and medical necessity. Healthcare 

professionals require clear legal standards to distinguish between unlawful abortion and medically 

justified procedures performed to protect patients’ lives and health. The emergence of Law Number 17 

of 2023 on Health and Government Regulation Number 28 of 2024 demonstrates the influence of public 

health considerations in shaping abortion governance. Furthermore, increased attention to the protection 

of victims of sexual violence through Law Number 12 of 2022 has contributed to the recognition that 

pregnancy resulting from sexual violence requires specific legal treatment. These factors collectively 

explain the emergence of a more structured abortion regulation system within Indonesia’s contemporary 

legal framework. 

The regulation of abortion in Indonesia is formed through the interaction of several legal instruments that 

create an integrated regulatory framework. The findings indicate that abortion governance is not solely 

determined by criminal law provisions but also depends on the relationship between criminal regulations, 

health legislation, and victim protection mechanisms. Law Number 1 of 2023 establishes the criminal 

boundaries of abortion, while Law Number 17 of 2023 on Health provides the medical basis for 

permissible abortion procedures. These provisions are further complemented by Government Regulation 

Number 28 of 2024, which establishes technical requirements concerning gestational age, medical 

assessment, healthcare facilities, and professional authority. In cases involving pregnancy resulting from 

sexual violence, Law Number 12 of 2022 on Sexual Violence Crimes provides additional protection 

mechanisms for victims. The interaction among these regulations demonstrates that abortion law in 

Indonesia operates through a multi-layered legal structure rather than through a single statutory 

provision. This harmonization creates a framework in which criminal liability, healthcare standards, and 

victim protection are connected within one regulatory system. The findings reveal that the effectiveness 

of abortion regulation depends on the consistency between these legal instruments and their ability to 

provide clear guidance for women, healthcare providers, and law enforcement institutions. 

The legal reform of abortion has also produced changes in the procedural requirements governing lawful 

abortion implementation.17 The current framework establishes several safeguards to ensure that abortion 

conducted under exceptional circumstances follows strict legal and medical standards. The findings 

show that lawful abortion requires verification of specific conditions, including medical assessment, 

confirmation of pregnancy circumstances, compliance with gestational age requirements, and 

involvement of authorized healthcare professionals. Government Regulation Number 28 of 2024 provides 

detailed procedures requiring that abortion be performed by qualified physicians in accredited healthcare 

facilities. In addition, counseling before and after the procedure constitutes an important component of 

the regulatory framework to ensure informed decision-making and provide psychological support for 

 
17 Mariela Daby and Mason W Moseley, “Feminist Mobilization and the Abortion Debate in Latin America: Lessons from 

Argentina,” Politics and Gender 18, no. 2 (2022): 359–93, https://doi.org/10.1017/S1743923X20000197. 
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women undergoing abortion procedures. These procedural requirements demonstrate that legal reform 

has transformed abortion regulation from a question of criminal prohibition into a regulated medical and 

legal process. The establishment of procedural safeguards also provides greater certainty for healthcare 

professionals by defining the circumstances under which abortion services may be legally performed. 

Therefore, the transformation of implementation procedures represents one of the important 

consequences of abortion reform in Indonesia, as it creates mechanisms that connect legal permission 

with professional responsibility and institutional accountability. 

The reform of abortion regulation under Indonesia’s contemporary legal framework demonstrates a 

significant change in the direction of criminal policy.18 The findings indicate that Indonesian abortion law 

has moved from an approach based on comprehensive criminalization toward a model of limited legal 

protection.19 The previous regulatory framework emphasized punishment as the primary instrument for 

controlling abortion practices,20 with minimal recognition of exceptional circumstances.21 In contrast, the 

current framework maintains criminal sanctions while allowing narrowly defined exceptions based on 

humanitarian, medical, and victim protection considerations. This development reflects a transformation 

in the purpose of criminal law, where regulation is not only aimed at imposing penalties but also at 

establishing legal protection mechanisms for individuals facing exceptional conditions. The recognition 

of lawful abortion procedures demonstrates that criminal law now functions alongside health regulation 

and social protection policies. This changing direction provides a new legal balance between protecting 

fetal life, ensuring women’s safety, and providing certainty for healthcare professionals. Consequently, 

the reform of abortion offences under Law Number 1 of 2023 represents a broader transformation in 

Indonesia’s criminal justice policy by introducing a more differentiated and contextual approach to 

regulating abortion. 

3.2. Maqasid al-Shari’ah Foundations in Islamic Criminal Law on Abortion 

The protection of life (hifz al-nafs) constitutes one of the central principles underlying the Islamic legal 

position on abortion. Islamic criminal law recognizes human life as a sacred value that requires protection 

from the earliest stages of existence. Within this framework, the fetus is not viewed merely as a biological 

consequence of pregnancy but as a developing form of human life that possesses moral and legal 

significance. Therefore, the termination of pregnancy without a legally accepted justification is generally 

considered prohibited because it involves the destruction of protected human existence. The principle of 

hifz al-nafs provides the normative foundation for Islamic jurists in establishing restrictions on abortion 

by emphasizing the sanctity of life and the prohibition of unjustified harm. This principle is derived from 

broader Islamic teachings concerning the preservation of human existence and the prohibition of taking 

life without legitimate reasons. Qur’anic teachings on the sanctity of life and Prophetic traditions regarding 

fetal development have become important references in determining the legal status of abortion. These 

sources demonstrate that the protection of life occupies a fundamental position in Islamic criminal law 

and influences the formulation of legal restrictions against abortion. Accordingly, hifz al-nafs functions as 

the primary principle that explains why abortion is generally prohibited while also providing the basis for 

evaluating exceptional circumstances where different legal considerations may apply. 

The protection of progeny (hifz al-nasl) represents another important foundation in Islamic criminal law 

concerning the regulation of abortion. This principle emphasizes the preservation of human lineage and 

the continuity of future generations as essential elements of Islamic legal objectives. The fetus is 

therefore understood as part of human reproduction that requires protection because its existence 

 
18 Emily Freeman and Ernestina Coast, “Conscientious Objection to Abortion: Zambian Healthcare Practitioners’ Beliefs and 

Practices,” Social Science and Medicine 221 (2019): 106–14, https://doi.org/10.1016/j.socscimed.2018.12.018. 
19 Lisa Eklund and Navtej Purewal, “The Bio-Politics of Population Control and Sex-Selective Abortion in China and India,” 

Feminism and Psychology 27, no. 1 (2017): 34–55, https://doi.org/10.1177/0959353516682262. 
20 Brittany M Charlton et al., “Sexual Orientation Differences in Pregnancy and Abortion Across the Lifecourse,” Women’s Health 

Issues 30, no. 2 (2020): 65–72, https://doi.org/10.1016/j.whi.2019.10.007. 
21 Masood Badri et al., “Starting over After Divorce: A Psychosocial Analysis of Emotional Distress, Social Disconnection, and 

Mental Well-Being Among Women in Abu Dhabi,” Psychiatry International 6, no. 2 (June 6, 2025): 69, 
https://doi.org/10.3390/psychiatryint6020069. 
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represents the continuation of family and social order. From this perspective, abortion without legitimate 

justification is considered inconsistent with the objective of safeguarding progeny because it interrupts 

the process of human continuity. Islamic jurists have extensively discussed the legal status of the fetus 

by examining the stages of pregnancy and the development of human existence in the womb. The 

concept of nafkh al-ruh (ensoulment), traditionally associated with approximately 120 days of pregnancy, 

has become a significant reference in determining the increasing level of legal protection granted to the 

fetus. Before and after this stage, jurists have developed different approaches regarding the permissibility 

of abortion and the degree of responsibility involved. Nevertheless, the principle of hifz al-nasl consistently 

reinforces the view that fetal protection is closely connected with the preservation of human existence 

and the maintenance of lineage. Thus, this principle provides a substantial basis for limiting abortion 

within Islamic criminal law. 

The principle of necessity (al-darurah) explains why Islamic criminal law recognizes limited flexibility in 

abortion regulation under exceptional conditions. Although abortion is generally prohibited because of the 

protection afforded to human life, Islamic jurisprudence acknowledges that certain circumstances may 

require different legal consideration when preventing greater harm becomes necessary. This principle is 

reflected in the legal maxim al-darurat tubih al-mahzurat (necessity permits prohibited matters), which 

allows an otherwise prohibited action to become permissible when it is required to avoid serious harm. 

In abortion cases, necessity is commonly associated with situations where pregnancy threatens the life 

or health of the pregnant woman or creates conditions that produce significant hardship. The application 

of this principle does not mean that abortion becomes generally permissible, but rather that legal 

judgment must consider the circumstances, consequences, and degree of harm involved. Islamic jurists 

have used this concept to evaluate situations in which protecting an existing life may take priority over 

preserving a developing life. The doctrine of necessity therefore provides an interpretative mechanism 

that enables Islamic criminal law to address complex situations without abandoning its fundamental 

commitment to the protection of life. This principle demonstrates that Islamic legal reasoning combines 

normative prohibition with contextual evaluation, allowing legal rulings to respond to exceptional realities 

while maintaining ethical and legal boundaries. 

The diversity of opinions among Sunni schools demonstrates the complexity of Islamic criminal law 

discussions regarding abortion.22 The Hanafi school generally represents a relatively flexible position by 

allowing abortion before ensoulment under certain circumstances, although such permission remains 

subject to moral and legal considerations.23 The Maliki school adopts a stricter approach by emphasizing 

that fetal protection begins from conception, resulting in a stronger prohibition against abortion from the 

earliest stage of pregnancy. Meanwhile, the Shafi’i and Hanbali schools also emphasize the importance 

of protecting fetal life, although some jurists within these traditions recognize limited exceptions before 

ensoulment when particular justifications exist. These differences illustrate that Islamic jurisprudence 

does not contain a single interpretation regarding abortion but includes various approaches developed 

through different methods of legal reasoning. The variation among jurists is influenced by differing 

understandings of the beginning of human life, the significance of fetal development, and the application 

of principles related to necessity and prevention of harm. Despite these differences, the Sunni schools 

share a common concern regarding the protection of life and the prevention of unjustified termination of 

pregnancy. Therefore, the diversity of juristic opinions reflects the dynamic character of Islamic criminal 

law in addressing abortion-related issues. 

The application of Islamic legal objectives demonstrates the development of a more contextual approach 

in interpreting abortion within contemporary Islamic criminal law.24 Rather than relying solely on textual 

 
22 Margaret M Giorgio et al., “Estimating the Incidence of Induced Abortion in Java, Indonesia, 2018,” International Perspectives 

on Sexual and Reproductive Health 46 (2020): 211–22, https://doi.org/10.1363/46e0220. 
23 Siân M Beynon-Jones, “Untroubling Abortion: A Discourse Analysis of Women’s Accounts,” Feminism and Psychology 27, 

no. 2 (2017): 225–42, https://doi.org/10.1177/0959353517696515. 
24 Ann M Moore et al., “Online Abortion Drug Sales in Indonesia: A Quality of Care Assessment,” Studies in Family Planning 51, 

no. 4 (2020): 295–308, https://doi.org/10.1111/sifp.12138. 
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prohibition, this approach considers the purposes underlying legal rules,25 including the preservation of 

life, protection of progeny, prevention of harm, and achievement of public welfare.26 Through this 

framework, abortion cases are analyzed by examining the circumstances surrounding pregnancy, the 

potential consequences, and the interests involved.27 This approach enables Islamic legal reasoning to 

address modern challenges while maintaining consistency with fundamental principles derived from 

Islamic sources. In situations involving serious medical risks or pregnancies resulting from sexual 

violence, the assessment of harm and benefit becomes an important element in determining the 

appropriate legal position. The use of legal objectives allows scholars to evaluate whether a particular 

situation represents a legitimate exception or remains within the category of prohibited conduct. 

Consequently, Islamic criminal law demonstrates an ability to respond to changing social conditions 

through interpretative methods that consider both legal principles and human realities. The incorporation 

of objective-based reasoning does not eliminate the prohibition of abortion but provides a framework for 

understanding how exceptional circumstances may influence legal judgments. Thus, the application of 

Islamic legal objectives contributes to a more comprehensive analysis of abortion by integrating 

normative principles with contextual considerations.28 

The relationship between Islamic legal objectives and Indonesian abortion regulation illustrates the 

relevance of Islamic criminal law principles in understanding contemporary legal development. The 

recognition of limited exceptions within Indonesian abortion regulation reflects several considerations 

that are compatible with Islamic legal reasoning, particularly the prevention of greater harm and the 

protection of essential human interests. The principles of hifz al-nafs and hifz al-nasl demonstrate that 

Islamic law seeks to maintain a balance between protecting human life and preserving future generations. 

At the same time, the principle of necessity provides a conceptual basis for evaluating situations where 

strict prohibition may produce greater harm.29 Within the Indonesian context, abortion regulation can 

therefore be examined as a legal effort to maintain protection of fetal life while responding to exceptional 

conditions experienced by women. Islamic criminal law does not provide justification for unrestricted 

abortion but offers analytical principles for understanding why certain circumstances may require 

different legal treatment.30 This perspective contributes to contemporary legal discussions by 

demonstrating that religious legal traditions can engage with modern regulatory challenges through 

structured reasoning. The relevance of Islamic legal principles in abortion regulation lies not only in 

determining prohibition but also in explaining the conditions under which legal exceptions may be 

considered legitimate. 

3.3. The Dynamics of Legal Protection and Ethical Considerations in Abortion Regulation 

The transformation of abortion regulation in Indonesia reflects a significant change in the way legal 

systems respond to complex conflicts involving pregnancy termination.31 The findings demonstrate that 

abortion is no longer regulated solely through a strict prohibition model but through a structured 

 
25 Rebecca Hodes, “The Culture of Illegal Abortion in South Africa,” Journal of Southern African Studies 42, no. 1 (2016): 79–

93, https://doi.org/10.1080/03057070.2016.1133086. 
26 Luke Field, “The Abortion Referendum of 2018 and a Timeline of Abortion Politics in Ireland to Date,” Irish Political Studies 
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framework that combines criminal restrictions with narrowly defined legal exceptions.32 This 

transformation indicates a change in the orientation of regulation,33 where legal protection is pursued not 

only through punishment but also through the recognition of exceptional circumstances requiring 

different treatment. The reconstruction of abortion provisions under Law Number 1 of 2023 shows that 

the state continues to maintain the protection of fetal life as a fundamental legal interest while 

simultaneously acknowledging situations in which continuation of pregnancy may create serious 

consequences for women. This development illustrates the movement of Indonesian legal policy toward 

a more balanced approach that considers the relationship between individual conditions and collective 

legal values. The existence of exceptions related to sexual violence and medical emergencies 

demonstrates that legal interpretation cannot be separated from social realities and humanitarian 

considerations. Such a transformation also reflects the broader development of contemporary legal 

thought, which emphasizes proportionality, fairness, and contextual application of legal norms. Therefore, 

abortion regulation in Indonesia represents a negotiated legal construction that attempts to reconcile the 

protection of life, legal certainty, and the responsibility of the state to provide appropriate protection in 

exceptional situations. 

The recognition of specific exceptions within abortion regulation is influenced by several factors that have 

encouraged the development of a more contextual legal framework.34 The findings reveal that the 

protection of victims of sexual violence and the management of medical emergencies are central factors 

shaping the reform of abortion provisions.35 Pregnancy resulting from sexual violence creates a complex 

condition because the continuation of pregnancy may intensify physical suffering, psychological trauma, 

and social consequences experienced by victims.36 Therefore, the legal response cannot be limited to 

criminal punishment against perpetrators but must also consider recovery and protection mechanisms 

for affected individuals.37 Similarly, medical emergency situations require a regulatory approach that 

allows healthcare professionals to respond to serious threats to the life or health of pregnant women 

through legally protected medical decisions.38 These developments demonstrate that abortion regulation 

is influenced by the need to harmonize criminal policy with healthcare protection and institutional 

responsibility.39 Within Islamic legal reasoning, similar considerations appear through discussions on 

necessity,40 harm prevention, and the evaluation of circumstances surrounding an action.41 The existence 

of different scholarly opinions regarding abortion illustrates that legal interpretation may accommodate 

exceptional conditions while preserving fundamental commitments toward the protection of life. 

Accordingly, the emergence of abortion exceptions in Indonesia reflects not a rejection of legal 

restrictions but an attempt to ensure that legal rules remain responsive to complex human experiences. 

 
32 Catriona Ida Macleod, Siân Beynon-Jones, and Merran Toerien, “Articulating Reproductive Justice Through Reparative 

Justice: Case Studies of Abortion in Great Britain and South Africa,” Culture, Health and Sexuality 19, no. 5 (2017): 601–15, 
https://doi.org/10.1080/13691058.2016.1257738. 

33 Elizabeth Chloe Romanis, “Is ‘Viability’ Viable? Abortion, Conceptual Confusion, and the Law in England and Wales and the 
United States,” Journal of Law and the Biosciences 7, no. 1 (2020), https://doi.org/10.1093/jlb/lsaa059. 

34 Ann M Moore et al., “The Estimated Incidence of Induced Abortion in Ethiopia, 2014: Changes in the Provision of Services 
Since 2008,” International Perspectives on Sexual and Reproductive Health 42, no. 3 (2016): 111–20, 
https://doi.org/10.1363/42e1816. 

35 Clara Fischer, “Abortion and Reproduction in Ireland: Shame, Nation-Building and the Affective Politics of Place,” Feminist 
Review 122, no. 2 (2019): 32–48, https://doi.org/10.1177/0141778919850003. 

36 Ang Sun and Yaohui Zhao, “Divorce, Abortion, and the Child Sex Ratio: The Impact of Divorce Reform in China,” Journal of 
Development Economics 120 (2016): 53–69, https://doi.org/10.1016/j.jdeveco.2015.11.006. 

37 Amanda Roberti, “‘Women Deserve Better:’ The Use of the Pro-Woman Frame in Anti-Abortion Policies in U.S. States,” 
Journal of Women, Politics and Policy 42, no. 3 (2021): 207–24, https://doi.org/10.1080/1554477X.2021.1925478. 

38 Elizabeth Chloe Romanis and Claire Horn, “Artificial Wombs and the Ectogenesis Conversation: A Misplaced Focus? 
Technology, Abortion, and Reproductive Freedom,” International Journal of Feminist Approaches to Bioethics 13, no. 2 (2020): 174–
94, https://doi.org/10.3138/ijfab.13.2.18. 

39 Catriona Ida Macleod, “Expanding Reproductive Justice Through a Supportability Reparative Justice Framework: The Case 
of Abortion in South Africa,” Culture, Health and Sexuality 21, no. 1 (2019): 46–62, https://doi.org/10.1080/13691058.2018.1447687. 

40 Marta Bucholc, “Abortion Law and Human Rights in Poland: The Closing of the Jurisprudential Horizon,” Hague Journal on 
the Rule of Law 14, no. 1 (2022): 73–99, https://doi.org/10.1007/s40803-022-00167-9. 

41 Ushma D Upadhyay et al., “State Abortion Policies and Medicaid Coverage of Abortion Are Associated with Pregnancy 
Outcomes Among Individuals Seeking Abortion Recruited Using Google Ads: A National Cohort Study,” Social Science and Medicine 
274 (2021), https://doi.org/10.1016/j.socscimed.2021.113747. 



HAKAMAIN: Journal of Sharia and Studies. 5 (1): 200-216 

- 209 - 
 

The implications of abortion regulation reform can be observed in the changing relationship between legal 

prohibition, healthcare practice,42 and protection of individuals in vulnerable situations. The findings 

indicate that the current regulatory model produces a limited protection framework in which abortion 

remains generally prohibited but may be permitted when specific legal and medical requirements are 

satisfied.43 This arrangement creates consequences for various actors involved in abortion governance. 

Women experiencing exceptional circumstances obtain recognition that their conditions require legal 

consideration beyond ordinary criminal regulation.44 Healthcare providers receive greater certainty 

because the law establishes procedures, qualifications,45 and institutional requirements for lawful 

medical intervention. At the same time, law enforcement institutions are required to interpret abortion 

provisions carefully by distinguishing unlawful conduct from legally justified procedures. From a broader 

perspective, this transformation demonstrates that legal protection cannot be achieved only through 

criminal sanctions but also through mechanisms that prevent harm and ensure responsible decision-

making. The regulation also reflects an ongoing dialogue between different normative values, including 

the protection of potential life, respect for human dignity,46 and the obligation to provide appropriate 

healthcare.47 In Islamic criminal law discourse,48 this balance can be understood through the relationship 

between protecting life and considering unavoidable circumstances that may justify exceptions.49 Thus, 

the reform of abortion regulation illustrates how legal systems attempt to manage competing interests 

through procedures, limitations,50 and accountability rather than through absolute approaches alone. 

Compared with previous studies,51 this research contributes a more integrated analysis of abortion 

regulation by examining the interaction between statutory reform,52 religious legal reasoning,53 and 

broader protection principles.54 Previous studies have generally approached abortion through separate 

perspectives, with legal research often emphasizing criminal liability and the protection of fetal life, while 

Islamic legal studies primarily focus on juristic debates concerning permissibility,55 stages of pregnancy, 

and exceptional circumstances.56 Other studies have examined abortion from the perspective of 

healthcare access and the protection of women facing reproductive challenges.57 Although these 
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approaches provide valuable contributions,58 they often analyze abortion within limited conceptual 

boundaries.59 This research expands previous discussions by demonstrating that abortion regulation in 

Indonesia is constructed through the interaction of multiple normative considerations rather than through 

a single legal foundation.60 The findings show that legal reform requires attention to statutory 

development, ethical reasoning, social conditions, and institutional implementation. Furthermore, the 

study highlights that Islamic legal perspectives contain internal mechanisms of interpretation that allow 

engagement with contemporary legal challenges while maintaining core principles concerning the 

protection of life.61 By connecting these dimensions,62 this research provides a broader explanation of 

how Indonesia develops legal responses to sensitive issues involving morality, health, and individual 

protection within a plural legal environment. 

This research recommends the development of a more balanced and contextual framework for abortion 

regulation in Indonesia by strengthening legal certainty while maintaining sensitivity toward complex 

social and medical realities. The findings indicate that future regulatory improvements should focus on 

harmonizing criminal provisions with health regulations and ensuring that implementation mechanisms 

operate consistently among relevant institutions. Clear procedural guidelines are necessary to assist 

healthcare professionals,63 law enforcement authorities,64 and communities in understanding the 

boundaries between prohibited acts and legally recognized exceptions.65 Furthermore, this research 

recommends that policymakers continue to consider religious legal reasoning, including principles 

developed within Islamic criminal law, as a complementary perspective in evaluating contemporary 

abortion regulation without limiting legal interpretation to a single normative approach.66 The complexity 

of abortion cases requires an analytical framework that considers legal responsibility, medical 

circumstances, social consequences, and the protection of individuals affected by exceptional conditions. 

Future studies should also examine the practical implementation of abortion regulations through 

empirical approaches involving healthcare institutions, legal practitioners, and affected communities to 

evaluate the effectiveness of existing provisions. Such investigations are important for identifying 

regulatory weaknesses and improving institutional responses. Through these efforts, abortion regulation 

can develop into a legal framework that not only maintains restrictions but also provides appropriate 

protection, procedural fairness, and accountability. Therefore, this research recommends continuous 

evaluation of abortion governance to ensure that legal reform remains responsive to evolving social 

realities while preserving fundamental legal and ethical values. 
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4. Conclusion  

This study concludes that abortion regulation in Indonesia reflects a complex legal framework that seeks 

to reconcile criminal law objectives, Islamic legal principles, and human rights considerations. Law 

Number 1 of 2023 concerning the Indonesian Criminal Code continues to classify abortion as a criminal 

offence while recognizing limited exceptions based on medical emergencies and pregnancies resulting 

from sexual violence under specific legal requirements. These exceptions demonstrate that Indonesian 

criminal law has shifted from an exclusively punitive orientation toward a more balanced approach that 

accommodates public health concerns, humanitarian considerations, and legal certainty. From the 

perspective of maqasid al-shari’ah, the regulation is closely associated with the principles of protecting 

life (hifz al-nafs) and protecting progeny (hifz al-nasl), both of which require proportional legal reasoning 

when addressing exceptional circumstances. The analysis further indicates that the legitimacy of 

abortion regulation depends not only on statutory compliance but also on its consistency with ethical 

values, constitutional guarantees, and internationally recognized human rights principles. Consequently, 

abortion law should be interpreted through an integrated legal framework that balances the protection of 

unborn life, the rights and dignity of women, and the responsibility of the state to provide clear, fair, and 

effective legal protection. These findings answer the research questions by demonstrating that 

Indonesian abortion regulation represents a dynamic interaction between criminal justice, Islamic legal 

reasoning, and contemporary human rights standards. 

This study contributes conceptually, methodologically, and theoretically to contemporary legal 

scholarship on abortion regulation. Conceptually, it demonstrates that abortion cannot be understood 

solely as a matter of criminal prohibition but should be analyzed through the interaction of legal norms, 

religious values, and human rights principles. Methodologically, the integration of normative juridical 

research with statutory, conceptual, and maqasid al-shari’ah approaches provides a comprehensive 

analytical framework that can be applied to other legal issues involving the relationship between national 

legislation and Islamic law. Theoretically, the findings reinforce the continuing relevance of the objectives 

of Islamic law in evaluating modern criminal legislation while illustrating the importance of harmonizing 

domestic legal policies with constitutional values and international human rights standards. Although the 

study provides a systematic interpretation of Indonesian abortion law, it is limited to normative legal 

materials and doctrinal analysis without empirical evidence concerning legal implementation or 

institutional practice. Future research should therefore incorporate empirical methods involving judges, 

prosecutors, healthcare professionals, religious scholars, and women affected by abortion regulation to 

evaluate how legal norms are implemented in practice and to develop more responsive and evidence-

based legal policies that strengthen justice, legal certainty, and the protection of fundamental rights in 

Indonesia. 
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